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COURTS AND TRIBUNALS (ELECTRONIC PROCESSES FACILITATION) BILL 2013 
Second Reading 

Resumed from 11 September. 

HON ADELE FARINA (South West) [9.13 pm]: I rise on behalf of the opposition to make a contribution to 
the debate on the Courts and Tribunals (Electronic Processes Facilitation) Bill 2013 and to indicate that the 
opposition supports it. The bill provides the power to carry out most court processes electronically, including 
those with other agencies. Anyone who has anything to do with courts, lawyers or legal processes will know it 
usually involves a huge amount of paperwork. Anything that can facilitate reducing that paper load should be 
welcomed and encouraged. This bill certainly seeks to address that, and it is a good thing. Having said that, I did 
raise some concerns about the bill in a briefing the Attorney General kindly organised for me earlier this week, 
and I will come to those concerns shortly.  

Part 2 of the bill sets out the broad overarching powers that will enable courts and tribunals to conduct their 
business by electronic means.  

Part 2 also prescribes those acts to which the bill will apply. The provisions within those acts that require court 
documents or processes to be in a written form will, through the enactment of this bill, be able to be done in 
electronic form. The bill provides regulatory and rule-making powers to the acts that are listed in part 2. The 
specifics as to how an electronic process is to be carried out will be outlined in regulations or in rules of the 
court. As members will appreciate, this means that Parliament is being asked to pass a bill tonight without all the 
detail as to how these new processes will work. As members will know, especially those members who have 
been here a while, I have a general concern about bills that do not set out details and leave a lot to regulations 
and, in this case, rules of court. 

Some people will argue that this is necessary and appropriate and that determinations and the level of detail as to 
how exactly these processes will work should be left to the courts, because the courts know best how to address 
such matters. Although I largely agree with that, the issue for Parliament is also to ensure that the legislation that 
we pass has sufficient protections to ensure that the powers that we pass do not end up having unfair or unjust 
impacts. My concern is that if we pass this bill tonight, we will not know exactly how the courts will proceed to 
interpret the legislation and the rate at which they will make the change from paper to electronic means. It is my 
view that Parliament should have certainty about the exact scope and impact of the legislation that it passes. 

My concerns are twofold. The first is that electronic capability is not uniform across the state. My electorate 
office is located in Bunbury, and that is by no means a remote location; it is usually referred to as the second city 
in this state. Yet the download rates in my office can vary greatly from day to day and from hour to hour. In fact, 
often when we try to download documents, it causes the computers in my office to crash. My concern is that in 
making these new rules and regulations for these processes, the courts should be mindful that electronic 
capabilities across country WA are not uniform and that in some areas there is no electronic capability at all. 
Although I was reassured by the officers who briefed me on Monday that the courts will move slowly and 
systematically through this process, and will ensure that the paper option will be retained, the reality is that none 
of those details are provided in the bill, and none of the safeguards are detailed. I think that is a matter of 
concern; certainly, the bill could be improved by the inclusion of those provisions. 

Those problems are not particular to only rural Western Australia; my parents live in Morley, in an area that is an 
electronic black spot. It is absolutely impossible to undertake any electronic communications from their location, 
and we often have problems just with phone calls. I have had many discussions with Telstra about this problem, 
but it is just one of those black spot areas and there is no intention on the part of Telstra, in the short term, to 
address those problems. There are issues that the courts will have to confront in moving from a paper 
environment to an electronic environment, and the courts will need to be mindful of that. 

Another issue that the courts need to be mindful of is that not everyone is computer literate. Although in most 
cases the accused will have legal representation and a lot of this electronic communication will be happening 
between the court and the legal representative, that will not always be the case. We need to be mindful that not 
everyone is computer literate and that not everyone has access to computers. We need to be mindful of the fact 
that a number of the accused who appear before the courts are homeless.  

It has been explained to me that the system that is proposed to be set up will place the onus on the accused or the 
accused’s legal representative to access documents from the court database. Although in most cases that will not 
be a problem, there will be circumstances in which that will be a problem. We also need to be mindful of how 
this legislation may impact on people with mental health problems, who may one day be able to consent to 
receiving information electronically, but if they go off their medication may not remember that the onus is 
placed on them to access the information that will now be provided electronically as opposed to in paper form. 
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A number of those problems exist currently. However, I am concerned that if we do not proceed carefully in this 
move to an electronic process, and if we do not provide safeguards, we may run into problems that could impact 
negatively on certain individuals in our community who already feel marginalised and may be further 
marginalised by this move to electronic means. So I remain concerned that there may not be sufficient 
safeguards in this bill to protect against these sorts of eventualities. 
As I said, I have been assured that the courts will move very slowly and responsibly through this process, and I 
have no reason to doubt that. However, we also need to understand that the courts are governed by the resources 
that are provided to them. I would be very concerned if the government were to rush the courts through this 
process. I would certainly caution the government against doing that. I would also urge the government to ensure 
that the courts are provided with adequate resources to undertake what will be a mammoth change in the way 
they do business. Certainly from my discussions at the briefing, a lot of the matters that I raised are not yet 
known, because that level of detail simply has not been worked through.  

I acknowledge that in relation to the acts identified in part 2 of the bill to which specific amendments are 
proposed to be made, the bill provides the important safeguard that where an existing law specifies that 
something must be given personally to or obtained by a person, that process cannot be carried out electronically; 
and, likewise, where a provision states that something must be served by personal service, service by electronic 
means will not be possible. This is an important safeguard in the bill, and that needs to be acknowledged. 

However, many court documents will be able to be provided electronically as a result of this bill. I raised at the 
briefing the possibility that the bill be amended to require that the accused consent to the receipt of electronic 
communications before the courts take up that option. I have been informed that parliamentary counsel and the 
Attorney General feel that this would be too restrictive and is best dealt with by way of the regulations and rules 
of the courts on a case-by-case basis. That of course means that the safeguards that I am talking about will not 
always be applied. That is precisely why I take the view that these safeguards should be provided in part 2 of the 
bill. The Attorney General has explained to me that he does not support that view. Therefore, although I have put 
on the record my view that the bill would be improved if that amendment were made, I do not intend to pursue 
that amendment, because I can add up the numbers in the house and I know that would be a futile effort. I just 
hope that in a few years’ time we will not have to deal with an amendment to this bill because some person has 
been dealt with unjustly or unfairly as a result of the amendments that are contained in this bill.  

Another aspect of the bill I would like to draw members’ attention to is clause 20, “Power to make regulations 
and rules of court extended”. The power contained in clause 20 is extremely broad and extends beyond those acts 
listed in part 2 of the bill. Part 2 of the bill restricts the bill to particular acts, yet clause 20 extends the 
regulation-making power to acts that are not listed in part 2, so it extends the application of the intent of the 
legislation well beyond the acts listed in part 2. We do not know what other acts they may be. We are left to find 
that out at a later time if, indeed, there are any other acts. I acknowledge it is pretty standard practice by 
parliamentary counsel these days to make regulatory powers that are very broad to act as a catch-all provision. If 
parliamentary counsel has missed anything, the bill will enable that regulating power to pick up on it without 
having to come back to the Parliament to consider the matter. Although I can understand from a parliamentary 
counsel point of view why such a provision may be useful and, indeed, preferred, I think, from Parliament’s 
point of view, we should apply such provisions very rarely and we should show some concern about them 
because we do not know the full extent of the impact they may have. Obviously, that is not known by the 
drafters, which is why they draft these very broad provisions. I raise that for the Parliament’s consideration.  

The bill also makes a range of changes to the Fines, Penalties and Infringement Notices Enforcement Act 1994, 
which is aimed at addressing problems that have been identified with that system. I think those problems are 
known to all of us here. The proposed changes will go some way to addressing a number of those concerns and 
modernising the processes and systems. Whether they will in fact address all the problems and not give rise to 
any additional problems remains to be seen. It is certainly a step forward and is to be commended. Bringing the 
system together under one roof will certainly address a number of the problems that have been identified and 
will provide better case management and definitely a more modernised system. With those few words, I 
commend the bill.  

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [9.27 pm] — in reply: I thank Hon 
Adele Farina for her indication of support for the Courts and Tribunals (Electronic Processes Facilitation) Bill 
2013 on behalf of the opposition, and I take it from the lack of any other contributions from the Greens that they 
have no difficulty with the bill proceeding.  

I do not want to spend too much of the time of the house addressing the several points made by Hon Adele 
Farina. There are several points to this bill, but to deal directly with the issues and several concerns Hon Adele 
Farina expressed, the main point of the bill is to supplement a rule-making power that various courts and 
tribunals already hold. It is a rule-making power that allows them, within the bounds of the statutes creating 
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them, to control their own processes and procedures where they have already the ability to prescribe by way of 
rules and regulations how documents are to be served, what may be taken to be service of documents, how 
documents are to be lodged, the effect of lodgement, the format of those documents and the like. Of course, there 
are constraints on the courts’ powers now not only by way of the statute that establishes those particular courts, 
but also through the operation of statutes such as the Interpretation Act 1984, which states certain things about 
the lodgement of documents and what is taken to be service and the like. All that this does is add more specific 
powers to that armoury of existing powers to accommodate changes in technology by way of the electronic 
facilities and communication that we now enjoy. Some broad addition to those powers is needed so that the 
tribunals can create the same sorts of rules for electronic documents that are made for paper documents and their 
lodgement. Part 2 of the bill, which has been referred to, deals with various aspects of that and relates to new 
electronic methods of communication. Hon Adele Farina has suggested that the power in proposed section 20 of 
the bill is a very broad one. Yes and no; it is confined entirely by the purposes of that part and applies to the acts 
to which that part relates. Any regulation or rule made by a court would be subject to review by this place and by 
the Standing Committee on Delegated Legislation. It would have to be within the powers and it would have to be 
interpreted within the scope of the legislative remit, which is to be done in accordance with the objectives of the 
act generally, the objectives of this part of the act and the objectives of the legislation that established that 
tribunal. In fact, it is a fairly limited power that allows flexibility for the courts to control their own processes. 
That power is inherent in the courts anyway, but is dealt with in a particular way to ensure that the courts can use 
that flexibility to accommodate new forms of technology. Of course, behind all that are the fundamental 
principles that underlie our justice system, such as the need for cognisance of natural justice.  

I do not share the many concerns that have been expressed by members opposite. On the contrary, I am confident 
that the courts will use the powers provided in a sensible way. As to the detail of the bill, one of the trends over 
the past 30-odd years in legislation is that it has become more complicated and more prescriptive in detail, which 
creates problems. Of course, once upon a time, legislation dealt with broad principles and much of the detail was 
dealt with by way of regulations and rules, such as the Rules of the Supreme Court. If we look at the Road 
Traffic Code, we can see the amount of detail in that. Now it seems to be that the desire is to throw as much of 
that detail into legislation. I have to say that I do not agree with that approach, but I think that this legislation 
strikes a balance in that regard.  

I do not understand why Hon Adele Farina believes that there is a lack of resources. As I mentioned in my 
second reading speech, in 2011–12 the government allocated $10 million towards facilitating the transition to 
electronic lodgements and electronic record keeping in the courts and $3.4 million of the allocation was spent in 
the last financial year. A further $3.8 million will be spent in 2013–14. It is not a question of a lack of resources. 
This bill will facilitate a longstanding program on behalf of this government to modernise our court system, 
make it more efficient, bring it into the twenty-first century and lay the foundations of a new regime for the 
administration of justice while taking advantage of new technology. On that note, I commend the bill to the 
house.  

Question put and passed.  

Bill read a second time.  
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General) and transmitted to the 
Assembly. 
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